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In the Court of Appeals of the District 

of Columbia I 

I 

I 

OcTOBEE Term, 1928 | 


No. 4750 

George Wilcox, appellant 

V. 

United States of America, appellee 


brief foe appellee 


STATEMENT OF CASE 

The appellant herein was charged and convicted 
under three indictments, two of which charged 

i 

housebreaking and larceny and the third chaijging 
housebreaking. There were three others jointly 
charged with the appellant, two being convicted by 
the jury which convicted the appellant andi the 

I 

third was not tried, having previous to the trial en- 

I 

tered a plea of guilty. The two other defendants 

I 

did not note an appeal. 

i 

The Peoples Drug Store Burglary i 


In this case the evidence disclosed that the 


ap¬ 


pellant and his associates entered the building in 
which this drug store is located and remained until 
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after midnight on July 31st, 1927, at which time 
they went to the roof of the building and forced the 
skylight and went in the drug store. They broke 
the safe open with pinch bars, after drilling a hole 
at the top of the safe door, and took therefrom 
$2,240.00. They had with them a full burglary kit 
which was displayed to the jury. 

The Old Dutch Market Job 

In this; case the appellant and his associates 
entered this store, located at 3107 M Street, North¬ 
west, sometime during the night of August 10th, 
1927. Entrance was gained by forcing the rear 

cellar door and thereupon the door of the safe was 
broken open by the same means as in the first dis¬ 
cussed case. The evidence showed that in this in¬ 
stance there was $200.00 stolen from the safe. 

The Interrupted Cinderella Boot Shop Job 

In this case the appellant and his associates went 
to the vicinity of the Cinderella Boot Shop, 1211 G 
Street, Northwest, on the night of August 13th, 
1927; the appellant and Rawlett carried the tools 
to the rear alley in Rawlett’s car. By forcing the 
rear door Tate and Kloss went into the store to 
“crack” the safe while Rawlett stood guard at the 
rear and appellant was doing the watching at the 
front of the store. The operation was interrupted 
by the police coming to the rear. Rawlett got away 
and when appellant heard the commotion he also 
got away.; As the police entered from the rear, 
Tate and Kloss crashed through the front window 
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but after a short chase were apprehended. lAfter 
a conversation with Elloss, the police went to the 
Raleigh Hotel where the appellant had beenj stay- 
ing under the name of Gregory Wilson. Whijle the 
police were waiting in the appellant’s room, appel¬ 
lant called on the ’phone and asked “if it wag Ed” 
(meaning the co-defendant, Eddie Tate); where¬ 
upon one of the police officers said “yes” and the 
appellant said “this is George, I will be up in a few 
minutes.” Shortly thereafter appellant came to 
the hotel and was placed under arrest. : 

The following day Kloss made a full and detailed 
statement as to the different operations and later 

I 

when Kloss was brought into the presence of the 
appellant and Kloss’ statement read to him, the ap¬ 
pellant then made a full and detailed oral state¬ 
ment of his participation in the different jobsj He 
refused to sign a written statement, suggestihg as 
a reason therefor his belief that if he made a writ¬ 
ten statement the other prisoners would laugh at 
him in the “can” (meaning the penitentiary); 

The appellant and the others told the police as to 
when they met, the trips back and forth to Wash¬ 
ington and how they split the money. i 

The burglary tools were found in the Boot Shop 
and were all identified at the trial by the defendant 
Tate and their different uses explained. I 

, j 

ARGUMENT I 

i 

I 

The order of discussion of assignments of efror, 
followed in appellant’s brief will be adopted in j this 

brief. j 

i 

i 
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1. REFUSAL OF COURT TO ALLOW JURORS TO BE SWORN 

ON THEIR VOIR DIRE 

It is urged in appellant’s brief and was as well 
urged under a motion for new trial that the Court 
refused to permit the prospective jurors to be sworn 
on their Voir Dire. Accompanying the motion for 
new trial was a motion to supplement the record 
with the affidavits of associate counsel for appel¬ 
lant and some of the jurors who sat in the case. 

The situation presented, without any considera¬ 
tion of the prosecutor’s recollection, is that the trial 
justice states under circumstances which make it 
more emphatic than if under the ordinary oath, that 
“there was no such refusal.” 

Now with reference to the affidavits of the jurors, 
it is to be remembered that in the one particular 
there is no dispute; that is, the jurors were not 
questioned under oath. As to the suggestions made 
by some of the jurors, that they recollect that a re¬ 
quest was made asking that they be sworn before 
questioned, fall of their own weight. 

Why should a few jurors who had only a short 
time prior thereto joined in a prompt verdict of 
conviction, some few davs after verdict remember 
that at the beginning of a trial which lasted three 
days, or more, that a request was made to have 
them “sworn on their Voir Dire''? It is respect¬ 
fully suggested that the laymen (jurors) who so 
stated in their affidavits had no conception at the 
time of the execution of the affidavits, nor at or 
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during the trial; of the significance of the above 
phrase; and assuming for the purpose of this argu¬ 
ment that such a request had in fact been made, is 
it conceivable that any one of the jury, eveh im¬ 
mediately after verdict, would recollect it. j 
Passing without discussion, the affidavits of jasso- 
ciate defense counsel, the issue is narrowed as be¬ 
tween the honorable trial justice and the juror^ and 
it is respectfully suggested that this assignment of 

I 

error is a direct and unequivocal attack on this in¬ 
tegrity of a justice who has enjoyed the respejjt of 
not only the bar but the public for years. | 


•2. EXAMIXATIOX OF JURORS 


Two phases are presented under this assignmjent: 

(A) That the Court erred in refusing to peimit 
defense counsel to ask each and every juror| his 
name and occupation. 

(B) That the Court erred in refusing to permit 

defense counsel to ask the prospective jurors 
whether or not they were in any w^ay influenced 
by the discharge of the Waple jury. | 

(A) The reason of the Court in refusing this 
request from the defense is one that must appeal to 
one interested in and concerned with criminal 
procedure. i 

Each juror, as he is called by the clerk (jurbr’s 
full name being called out), takes a particular seat 
in the jury box, that seat being determined by when 
his name is called. If he is the first called, under 
instructions given to all new jurors as they start 
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their duty, he takes number one seat and so the pro¬ 
cedure follows through until there are twelve jurors 
in the box. In addition, the clerk of the Court keeps 
a complete list of jurors with their full names, ad¬ 
dresses, and occui^ations, which list was available to 
counsel, as they then knew, and still know. The 
record does not deny, and the fact of the matter is 
that the Court did not refuse to iDermit defense 
counsel toj ask any reasonable general question of 
the jurors, touching on their qualifications to sit. 

(B) With reference to the second phase of the 
above assignment it is pointed out that to tolerate 
such loose! methods would mean to disregard and 
disrupt orderly judicial procedure. It is to be 
remembered that all there is in this case is the pro¬ 
posed vicious question of counsel. There is abso¬ 
lutely nothing in the record to support the question. 
If there was any basis for the question then the 
only proper procedure would have been to file a 
challenge to the array with proper supporting affi¬ 
davits. Further discussion of this point would 
seem unnecessary except to point out that we have 
no dispute with the cases cited because they have no 
ai)plicability to this ease. 

3. MISCONDUCT OF JUROR 

The juror in question, after the trial had started, 
caused a message to be sent to the prosecutor that 
he then realized that he was acquainted with one 
of the government witnesses. Inunediately this 
fact was brought to the attention of defense counsel 
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who thereupon moved for a mistrial. The Court 
denied the motion and proceeded, as we submit was 
proper, and peimitted defense counsel to interro¬ 
gate the juror to determine his qualifications. | We 

j 

find that the interrogation disclosed not as aippel- 
lant’s brief would have it but that he (the jiiror) 
had met Detective Waldron on a few occasions 
while he was keeping company with Mr. Waldiron’s 
niece, but that he was not then nor had he for isome 

j 

time kept company with the girl, and furtheii that 
he having knovTi Mr. AValdron in this way \yould 
in no wise influence him as a juror. It couldj well 
be suggested from the above that inasmuch as he 
had long since stopped keeping company with the 
girl, that because of that fact he might well have a 
feeling against the witness instead of the other iway. 
But whether that be so or not, we not knowing the 
cause of the juror’s broken romance, he told cjoun- 
sel and told the Court that it would in no wise 

I 

influence him. | 

Appellant urges that he had used his ten peremp¬ 
tory challenges. What difference does that niake, 
since under no circumstances would he have been 
allowed eleven challenges. I 

Again we say with reference to the cases cited, 
we have no dispute but repeat they have no applica- 

I 

tion to this case. ! 

I 

THE CONFESSIONS I 


The well-known and leading cases cited under 
this assignment serve no useful purpose in this case. 
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because while they announce principles that are the 
established law on the subject, of confessions, yet 
they haveino a23plieability here because in this case 
there waS: a clear-cut issue of fact requiring sub¬ 
mission to the jury. 

. There is no admitted state of the evidence as in 
the Wan Case or in the other cases. The Govern¬ 
ment evidence, if believed, indicated that the con¬ 
fession of the appellant and as well the others were 
given under circumstances which made them volun¬ 
tary. The defense evidence, only from appellant 
and his wife, suggests duress. The Court, as was 
proj^er under the rulings of this Court and the 
United States Supreme Court, submitted the ques¬ 
tion of fact to the jury under i^roper instructions. 
The jury, by its verdict, found on the disputed fact 
that the confession of the appellant and as well the 
others were voluntarv. 

The testimony of Foster, a fellow prisoner at the 
jail, was that of a discredited witness who was serv¬ 
ing time for embezzlement. There was no testi¬ 
mony from the many creditable attaches of the jail, 
who most certainly would have known whether ap¬ 
pellant, when admitted to the jail, had a black eye 
or anv other marks of violence. 

Dr. Gunion, a Veterans’ Bureau doctor, testified 
that the ear condition he found might have existed 

for a vear or more. 

%/ 

Mrs. Wilcox, wife of the appellant, testified that 
she was ill-treated and that-threats were made by 
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the police to do the same to her that had been done 

I 

to her husband. It is respectfully suggested that 
for reasons which need no discussion, this witness’ 

I 

testimony falls of its own weight. i 

All of the ];)olice identified with the case, botla on 

I 

direct and in rebuttal, denied the use of duress or 
inducements as against the appellant or the others. 

In addition, there was the testimony of Walter 
M. Shea, Assistant United States Attorney, tvho 
was present on the last day the defendants wer^ in¬ 
terviewed by the police, who stated that the defend¬ 
ants—having made written statements—at ^hat 
time stated the statements were correct and that |the 
appellant and Tate also stated that the statements 
were correct, except in one or two particulars, 
which appellant changed and which the others 

j 

stated were correct. This was on the occasion when 
Tate was brought from the hospital at his request. 
Mr. Shea further testified that at that time, which 
was shortly before appellant and others w^re 
brought to the jail, neither appellant, Kloss! or 
Rawlett, showed any signs of violence, and that 
Tate had certain injuries which were occasioned 
when he jumped through the plate-glass window 
of the Cinderella Boot Shop. i 

It is again urged that the above resume of the 

1 

testimony presents a question of fact which was 
properly left to the jury and which counsel for tihe 
appellant could and did argue on to the jury. 



10 


EXAMINATION OF MRS. WILCOX 

It is urged that the trial Court erred in permit¬ 
ting the Government to recall the appellant’s wife 
for further cross-examination. 

There appears to be and there could be, no dis¬ 
pute in iappellant’s brief of the right of the Court 
to permit the recall of a witness for further cross- 
examination. It has not been discussed in appel¬ 
lant’s brief, but it also can not be disputed that there 
ahvavs exists the right to ask aiiv witness or a 
defendant as to prior convictions for the purpose 
of affecting the witness’ credibilitv. It is hard to 
get the real picture presented at the time of the 
examination of this witness because it is impossible 
to put the studied demeanor and affectations of a 
witness in a record. It is respectfully submitted 
that the court did not err in i)ermitting the re¬ 
examination of the witness in the presence of a 
reporter. This witness, incidentally, felt confident 
on first cross-examination and also on the re-exami¬ 
nation, that if she denied the two convictions as a 
common night walker, that because the incidents 
occurred in Massachusetts, the Government would 
not have the available witnesses to dispute her 
denial. She also undoubtedlv knew* in the first 
instance that w'hen her testimony was not being 
recorded, the possible later investigation as to 
whether she had committed perjury could for that 
reason have been the more easily disputed. Let 
us suppose, for the purpose of this discussion, that 
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I 

on the recross-examination she had admitted the 
two convictions. Would that not have been mate¬ 
rial and relevant and go to the credibility of the 
witness ? It can not be contended that the Govern- 

I 

ment was bound by her denial, but, on the contrary, 
it is elementary that in just such a situation the 

i 

right exists to probe the witness to refresh thei wit¬ 
ness’ recollection. i 

At the bottom of page twenty-one and the top of 
page twenty-two of appellant’s brief, we find the 
following: “Counsel for the defendant, who |had 
investigated the condition surrounding the mdtter 
upon which the Assistant District Attorney ^was 
questioning the witness, and who had previously 

been satisfied of the truth of her answers on cijoss- 

! 

examination * * That is another misstate- 

i 

ment of fact because counsel was well advised then 
and since as to the fact of the witness having ^een 
convicted, as she was being questioned. I 

i 

I 

ALLEGED illSCONDUCT OF PROSECUTING ATTORNEY 

1 

1 

This assignment has no place in this record i be¬ 
cause in both instances the Court did what Counsel 

j 

requested; that is, sustained the objections and|in¬ 
structed the jury to disregard the questions. How- 

i 

ever, it might be pointed out that it was only out of 
an abundance of caution that the Court so ruled. 
The fact of the matter is, that Kloss, in his writjten 
statement, had stated that he met the appellant and 
his wife first inNew^York and then rode with him to 
New Bedford, Massachusetts. The appellant, wljen 


I 
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on the stand, denied the statement of Kloss and con¬ 
tended that he first met the other defendants in 
Washington. The question was not asked of either 
the defendant or his wife for the purpose of dis¬ 
crediting them as when they were asked about a 
prior conviction, but merely to refresh their recol¬ 
lection as to when thev first met the other de- 
fendants. 

PROOF OF OTHER OFFENSES 

Eight pages of appellant’s brief are devoted to 
this assignment and as in other instances a great 
many eases are cited with which we have no dispute 
but again suggest that they do not in any way apply 
to this ease. 

After the arrest of the defendants thev made vol- 
untary statements to the police. In those state¬ 
ments, with the typical braggadocio of their type, 
they told of their meeting, their j^lans, their trips 
back and forth to Washington in connection with 
their plans and the things done in furtherance of 
their plans. No independent proof was offered of 
other offenses. The only evidence of other offenses 
came from the mouths of the defendants, as devel¬ 
oped in their confessions. This falls directly into 
the opinion of Justice Robb in Ellis v. District of 
Columbia, 45 D. C. App. 384, wherein he states: 
« * * *, the test is whether the matter relied on 

has such a connection with the crime charged as to 
be admissible on any ground.” It must be remem- 
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bered that the defendants were, by consent of de¬ 
fense counsel, tried on several indictments which 

1 

covered a period of a month or more. | 

I 

CONCLUSION 

i 

I 

It is submitted that the trial Court did not eir in 
any of the paificulars urged and that therefore 
the conviction of the appellant, who is the onlyj one 
appealing, should stand. j 

Respectfully submitted. 

Leo a. Rovee, 

United States Attorney. 
William H. Collins, 

^ i 

Assistant United States Attorney. 

O ! 


I 



